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I. Introduction
April 2007 may go down in the annals of First Amendment free
speech controversies as one of the most extraordinarily remarkable
and memorable months in recent history, particularly when it comes
to efforts to censor and cleanse the public airwaves of offensive
speech and images.

* John and Ann Curley Professor of First Amendment Studies and Co-Director of the
Pennsylvania Center for the First Amendment at The Pennsylvania State University.
B.A., 1987, Communication, Stanford University: J.D. (Order of the Coif), 1991,
McGeorge School of Law, University of the Pacific; Ph.D., 1996. Communication,
Stanford University. Member, State Bar of California.
1. The First Amendment to the United States Constitution provides in relevant part
that "Congress shall make no law ... abridging the freedom of speech, or of the press."
U.S. CONST. amend. 1. The Free Speech and Free Press Clauses have been incorporated
through the Fourteenth Amendment Due Process Clause to apply to state and local
government entities and officials. See Gitlow v. New York, 268 U.S. 652, 666 (1925).
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First, there was so-called "shock-jock, 2 Don Imus early that
month uttering the now infamous3 "nappy-headed hos" comment on
his "Imus in the Morning" CBS radio and MSNBC cable television
show in reference to members of the Rutgers University women's
basketball team.4 The phrase unleashed a torrent of discussion and
press coverage 5 surrounding the use and abuse of what many in the
news media called racist and sexist remarks.6 Time magazine, for

2. Professor John Vivian describes a shock jock as an "announcer whose style
includes vulgarities, taboos." JOHN VIVIAN, THE MEDIA OF MASS COMMUNICATION 145
(Updated Online Ed., 2001); see also Meg James, For CBS the Web, Not Imus,is the News,
L.A. TIMES, Apr. 16, 2007, at C1 (describing Imus as a "66-year-old radio shock jock");
Leonard Pitts Jr., Don lmus isn't the Only One Who Ought to be Ashamed, BALT. SUN,
Apr. 15. 2007, at 25A (using the phrase "radio shock-jock Don Imus").
3. See Andrew Hampp, CBS Radio CEO Focuses On Deals, Not Shock Jocks,
ADVERTISING AGE, Apr. 23, 2007, at 6 (using the phrase "[t]hree infamous words from
the mouth of morning-talk-show host Don Imus") (emphasis added).
4. See generally Matea Gold, Imus Apologizes, Calls Remark 'Stupid,' L.A. TIMES,
Apr. 7, 2007, at E17 (writing that "[r]adio provocateur Don Imus apologized Friday for
referring to the Rutgers women's basketball team as 'some nappy-headed hos' during a
broadcast this week of his syndicated radio show, 'Imusin the Morning"').
5. See Jack Kelly, Victims R Us, PITT. POST-GAZETTE, Apr. 15, 2007, at H3
(describing "the enormous attention devoted to the story" of the comments made by Don
Imus about the Rutgers women's basketball players).
6. See, e.g., Bo Emerson, Crude Insults Should Not be Common, Atlantans Say,
ATLANTA J.-CONST., Apr. 13, 2007, at 6A (describing how "the racist and sexist elements
of Imus' comment, which antagonized two well-organized groups, generated the most
dramatic response") (emphasis added); Bob Herbert, Words as Weapons, N.Y. TIMES,
Apr. 23, 2007, at A19 (describing Imus' remark as "racist and sexist") (emphasis added);
Alexandra Marks, With Imus Ousted, Will Other Shows Clean Up Their Acts?, CHRISTIAN
SCI. MONITOR, Apr. 16, 2007, at 1 (using the phrase "racist, sexist comment" to
characterize Imus' "nappy-headed hos" remark about the players on the Rutgers women's
basketball team) (emphasis added).
Nappy is a slang term that means kinky hair associated with African Americans.
DICTIONARY OF AMERICAN SLANG 351 (Harold Wentworth & Stuart Berg Flexner eds.,
2d Supplemented ed. 1975). See WEBSTER'S NINTH NEW COLLEGIATE DICTIONARY 791
(1983) (defining, on fourth reference, the term nappy as "kinky"). See also Kathleen
O'Brien, It's the Other 'N'Word that's Still Hair-Raising,STAR-LEDGER (Newark, N.J.),
Apr. 12, 2007, at 14 (writing, in light of the Imus incident, that nappy "technically means
downy, furry or kinky" and is "a seemingly outdated term used to describe hair texture");
Monica Haynes, Hair-RaisingIssue, PITT. POST-GAZETTE, Apr. 11, 2007, at D-1 (writing
that "historically, the term nappy has been used to describe the hair that grows from the
heads of most African-Americans," and adding that "hos" is a reference to "whores").
The term "ho" is slang for a prostitute and, in particular, is an "alteration" of the word
"whore" that is "influenced by Black English pronunciation."
THIRD BARNHART
DICTIONARY OF NEW ENGLISH 234 (Robert K. Barnhart et al. eds., 1990); see also
Howard Kurtz, A Sorry Story, With Apology Yet to Come, WASH. POST, Apr. 16, 2007, at
C1 (describing "ho" as a "slang word for whore" that comes "from the thriving rap
industry"); Maria Puente, Outrage Over lmus Shows Societal Shift, USA TODAY, Apr. 13,
2007, at 3E (defining "ho" as a "shorthand for 'whore' that dates to the '50s but was
adopted by rappers and hip-hop artists in the 1980s.").
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instance, devoted a cover story to the issue.7 Ultimately, of course,
Imus paid a very steep price for his offensive expression; his show, in
a striking example of corporate self-censorship after public outcry

from a number of prominent individuals and organizations,' was
terminated by both CBS and MSNBC in a matter of weeks.9 As one

commentator bluntly put it, "Mr. Imus got his trash-talk pass
yanked."1
Imus, however, was not the lone radio host on CBS who ran into
trouble for using offensive language in April 2007. Jeff Vandergrift
and Dan Lay, the hosts of a radio show in New York City called "The
Dog House With JV and Elvis," were suspended "after an AsianAmerican advocacy organization complained about the broadcast of a
six-minute prank phone call to a Chinese restaurant that was
Vandergrift and Lay
peppered with ethnic and sexual slurs.""
ultimately met with the same fate as Imus, when CBS Radio cancelled
their program in May 2007.12 In their case, it was pressure from the
Chinese community that ultimately forced them out, with Jeanette
Wang, an executive with the Organization of Chinese Americans,
calling the CBS decision to fire the radio duo "a victory not only for

the Asian-American community, but for all communities who find
themselves constant targets of racist and sexist programming."13
One of the many questions, of course, that arose from the Imus
incident 4 was whether the aging veteran host should face legal
sanctions-something expressly called for by the Rev. Al Sharptonat the hands of the government agency charged with policing the
7. James Poniewozik, Who Can Say What?, TIME, Apr. 23, 2007, at 32.
8. See Jonetta Rose Barras, We're Our Own Worst Imuses, WASH. POST, Apr. 15,
2007, at B5 (writing that "[tlhey wanted to slay Don Imus and they did. Jesse Jackson and
Al Sharpton, the NAACP, the National Association of Black Journalists and their posse
knocked the shock jock off his throne at CBS Radio and MSNBC"); Brooks Barnes et al.,
Air Waves: Behind the Fall of Imus, WALL ST. J., Apr. 13, 2007, at Al (noting that Al
Sharpton "called for Mr. Imus to be fired," and describing how Sharpton organized a rally
against Imus "at the Harlem headquarters of the National Action Network").
9. See Paul Farhi, Don Imus Is Fired by CBS Radio, WASH. POST, Apr. 13, 2007, at
Al (describing CBS' decision to fire Imus).
10. Earl Ofari Hutchinson, End Double Standard on Woman Bashing, BALT. SUN,
Apr. 15, 2007, at 25A.
11. Jacques Steinberg, CBS Radio Show Hosts Suspended After Phone Prank, N.Y.
TIMES, Apr. 24, 2007, at E2.

12. CBS Radio Pulls Show After D.J.'s Prank Call to Chinese Resturant, N.Y. TIMES,
May 13, 2007, at A19.
13. Id.
14. Indeed, the "nappy-headed hos" remark of Imus provoked "a widespread
national conversation about race, sex, and culture." Mortimer B. Zuckerman, Why 'Ho' Is
So Hurtful, U.S. NEWS & WORLD REP., Apr. 30, 2007, at 68.
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public airwaves, the Federal Communications Commission ("FCC").' 5
But as FCC Chairman Kevin J. Martin made clear in April 2007, the
FCC has no power over racist and sexist expression like that used by
Don Imus. 6 The FCC's current definition of indecency- one of the
three distinct types of offensive broadcast content it may regulate
under federal law'-only applies to speech that depicts or describes,
in a patently offensive manner, sexual or excretory organs or
activities' 8 -something, at least on this particular occasion, to which
Imus' speech did not relate. In a nutshell, the FCC's current
definition of indecency simply does not cover racist and sexist
language.'9
But at the same time the FCC was claiming that its hands were
tied when it came to penalizing stations for statements like that made
by Don Imus, it was proposing to expand its regulatory powers over
television content depicting images of violence." On April 25, 2007,
the FCC released a long-awaited report2' concluding that "action

15. See Jim Puzzanghera, FCC's Hands Tied on Airwaves, L.A. TIMES, Apr. 14, 2007,
at C1 (describing Sharpton's calls for the FCC to take action, and quoting Sharpton for the
propositions that "[t]here's no way the airwaves should be used to allow people to call
people 'nappy-headed hos' and that for Imus "[t]o just walk away like, 'I'm just sorry; I
made a mistake,' would then mean that the FCC, who regulates everything on the airways
and who sanctioned people as far as Janet Jackson with a wardrobe malfunction, has no
purpose at all.").
16. In BriefIMEDIA; CBS Can't be Fined for Imus' Comment, L.A. TIMES, Apr. 18,
2007, at C6.
17. See 18 U.S.C. § 1464 (2007) (providing that "[w]hoever utters any obscene,
indecent, or profane language by means of radio communication shall be fined under this
title or imprisoned not more than two years, or both").
18. See Obscenity, Indecency & Profanity - Frequently Asked Questions, FCC
Website, http://www.fcc.gov/eb/oip/FAQ.html#TheLaw (providing that "[m]aterial is
indecent if, in context, it depicts or describes sexual or excretory organs or activities in
terms patently offensive as measured by contemporary community standards for the
broadcast medium.") (last visited Apr. 24, 2007); see also Clay Calvert, Bono, the Culture
Wars, and a Profane Decision: The FCC's Reversal of Course on Indecency Determinations
and Its New Path on Profanity, 28 SEATTLE U. L. REV. 61, 65 (2004) (analyzing the FCC's
power to regulate indecent and profane expression).
19. See Bill Carter, Lawyer Says Imus to Sue CBS, Accusing It of Breaking Contract,
N.Y. TIMES, May 4, 2007, at C5 (citing David Fiske, a FCC spokesperson for the
proposition that while "Congress had told the commission to levy fines for profane or
indecent language, but purely offensive words might not come under that standard.").
20. See Paul Farhi & Frank Ahrens, FCC Seeks To Rein In Violent TV Shows, WASH.
POST, Apr. 24, 2007, at C1 (writing that the "Federal Communications Commission has
concluded that regulating TV violence is in the public interest, particularly during times
when children are likely to be viewers").
21. See Stephen Labaton, F.C.C. Moves To Restrict TV Violence, N.Y. TIMES, Apr.
26, 2007, at C1 (using the phrase "long-awaited report" to describe the FCC's report on
television violence).

20071

IMUS, INDECENCY, VIOLENCE & VULGARITY

should be taken to address violent programming ' ' 22 and calling for the
adoption of "an appropriate definition of excessively violent
programming."2 3
Ultimately, the report urges Congress to
"implement a time-channeling solution that would more effectively
protect children from violent programming and/or mandate other
forms of consumer choice that would better support parents' efforts2
to safeguard their children from exposure to violent programming., 1
Significantly, the FCC's report calls for regulating violent expression
not only on over-the-air broadcasting, but also on cable and satellite
television. As Kevin J. Martin, chair of the FCC, wrote in his
separate statement to the report:
Clearly, steps should be taken to protect children from excessively
violent programming. Some might say such action is long overdue.
Parents need more tools to protect children from excessively
violent programming. And, as the Commission finds today, they
need tools that address the violent programming on all platformsbroadcast,cable and satellite.25
The timing for the report could not have been more perfect for
the proponents and advocates of censorship of media violence. In
particular, it was issued proximate to the start of a presidential
campaign when some candidates were looking to glom on to parentpleasing political positions.26
As reporter John Eggerton of
Broadcasting & Cable magazine wrote about the timing of the FCC's
report, "there are presidential candidates with violence on their
minds, 27 including Hillary Clinton who "made it an issue in her 2000
Senate campaign."
In addition, it was delivered "at a time of
renewed soul-searching about the violent nature of American society
in the wake of the April 16 shooting massacre at Virginia Tech."29
Indeed, the shootings carried out by Seung-Hui Cho at Virginia Tech
22. Report, In the Matter of Violent Television Programming and Its Impact on
Children, Federal Communications Commission, MB Docket No. 04-261, Apr. 25, 2007,
available at http://hraunfoss.fcc.gov/edocs-public/attachmatch/FCC-07-50Al.pdf
(last
visited Apr. 27, 2007) [hereinafter Report].
23. Id. at 20.
24. Id. at 3.
25. Id. at 25 (emphasis added).
26. But cf David Ho, Report Decries Violence on TV, ATLANTA J.-CONST., Apr. 27,
2007, at 6G (contending that the FCC report on televised violence could "ripple through
presidential campaigns.").
27. John Eggerton, FCC to Congress: Take Action on Violence, BROAD. & CABLE,
Apr. 30, 2007, at 10.
28. Id.
29. Sally Kalson, FCC Wants All TV Guided By Congress, PITT. POST-GAZETrE,
Apr. 27, 2007, at A-1.
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University were linked by some people to many different violent
media products, including "everything from the South Korean film
'Oldboy' to John Woo movies to video games. ' 30
Former
Massachusetts Governor Mitt Romney, a Republican candidate for
president, connected the need to crack down on media violence with
the shooting at Virginia Tech when, in a May 2007 graduation address
at Regent University, he stated, "[p]ornography and violence poison
our music and movies and TV and video games. The Virginia Tech
shooter, like the Columbine shooters before him, had drunk from this
cesspool."3 1
Viewed collectively, then, the Don Imus controversy and the
FCC's television violence report raise two important legal questions
about the Federal Communications Commission and, in particular,
the proper scope of its powers to regulate content:
1. Should the regulatory power of the FCC be expanded to
include control over racist and sexist language like that used by Don
Imus?
2. Should the regulatory power of the FCC be expanded to
include control over violent imagery and storylines on television,
including broadcast,cable, and satellite television?
This article contends that the answer to both of these questions is
the same: No. The reasons for answering the two questions in the
negative sweep up a powerful combination of legal factors, social
forces, and economic realities, each of which, when viewed
collectively, militate overwhelmingly against the FCC increasing its
censorial powers.
Before addressing these two questions, however, it is especially
helpful to contextualize the current calls for expanding the FCC's
regulatory power over broadcast content within the broader
30. Steven Winn, Violence All Around Us, and We're Numb, S.F. CHRON., Apr. 25,
2007, at El; see Stephen Hunter, Cinematic Clues to Understand the Slaughter, WASH.
POST, Apr. 20, 2007, at C1 (discussing the possible influence of movies on the shooter at
Virginia Tech); see also Peter Hartlaub, Another Tragedy, Another Platform for Video
Game Fearmonger, S.F. CHRON., Apr. 24, 2007, at D1 (describing how attorney Jack
Thompson, a well-known activist against violent video games, went on television
immediately after the shooting and blamed-without any physical evidence to support his
assertion-Seung-Hui Cho's actions on playing violent video games despite the fact that,
one week later, it became "clear that Cho not only wasn't playing video games at Virginia
Tech but also that he was spending his time on that computer pursuing two of the oldest
outlets for violent minds: poetry and playwriting. An inventory of Cho's room revealed
nothing related to video games," and a roommate stated that he "never saw him play
video games on his computer").
31.

Perry Bacon Jr., Romney Reaches to the Christian Right, WASH. POST, May 6,

2007, at A4.
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framework of recent FCC history. In particular, the FCC in 2004
began a much more aggressive approach to regulating indecency on
the public airwaves and, that same year, it also introduced a much
more expansive definition of "profane language."32 The flurry of
indecency determinations in 2004 reflected, as Professor Faith Sparr
wrote, "an ever-increasing willingness by the Commission and
In
Congress to expand the FCC's enforcement authority."33
particular, the year 2004 witnessed several indecency determinations
by the Commission.
First, the FCC found the live, unscripted, and one-time use of
the word "fucking" by Bono, lead singer for the Irish rock group U2,
during an acceptance speech on NBC's broadcast of the Golden
Globes Award program, constituted "material in violation of the
applicable indecency and profanity prohibitions. ' '34 Significantly, the
Commission in this dispute expanded the scope of its interpretation of
profane language, holding that it would no longer confine "its
definition of profane speech to only those words and phrases that
contain an element of blasphemy or divine imprecation, but,
depending on the context, will also consider under the definition of
'profanity' the 'F-Word' and those words (or variants thereof) that
are as highly offensive as the 'F-Word."' 35 As Professor Christopher
Fairman recently observed about the Bono situation, "the
Commissioners were so determined to stop people from saying fuck
on TV that they applied a whole new, independent ground for
punishment-profanity."'6
Next, the fleeting exposure of Janet Jackson's breast during the
Super Bowl XXXVIII halftime show was held indecent and resulted
in an aggregate monetary forfeiture in the then-record amount of
$550,000. 3' The decision came down in spite of the fact that her breast
32. See generally Calvert, supra note 18 (describing the FCC's more vigorous
approach to content-based regulation of expression).
33. Faith Sparr, From Carlin'sSeven Dirty Words to Bono's One Dirty Word: A Look
at the FCC's Ever-Expanding Indecency Enforcement Role, 3 FIRST AMEND. L. REV. 207,
245 (2005).

34. FCC, In re Complaints Against Various Broadcast Licensees Regarding Their
Airing of the "Golden Globe Awards" Program, Memorandum Opinion and Order, FCC
04-43, File No. EB-03-H-0110 (Mar. 18, 2004), availableat
http://hraunfoss.fcc.gov/edocs-public/attachmatchlFCC-04-43Al.pdf
2007).

35.

(last visited Apr. 30,

Id. at 7.

36. Christopher M. Fairman, Fuck, 28 CARDOZO L. REV. 1711, 1743 (2007).
37. FCC, In re Complaints Against Various Television Licensees Concerning Their
February 1, 2004, Broadcast of the Super Bowl XXXVIII Halftime Show, Notice of
Apparently Liability for Forfeiture, FCC 04-209, File No. EB-04-IH-0011 (Sept. 22, 2004),
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was exposed "for only 19/32 of a second., 38 In March 2006, the FCC
affirmed its initial 2004 notice of apparent liability for the incident,
and it issued a forfeiture order for same sum of money." In May
2006, the FCC denied a petition for reconsideration in the case.40

Finally, an episode of 'the Fox reality television program
"Married by America" that featured scenes in which party-goers
licked whipped cream from strippers' bodies during bachelor and
bachelorette parties in Las Vegas, including one scene showing "one
of the bachelorettes straddling and touching a topless female stripper

and then licking whipped cream off the stripper's stomach and bare
chest while the stripper holds her own breasts,,

41

was determined to

be indecent and merited a new record aggregate forfeiture of
$1,183,000.42
In all, the FCC issued twelve notices of apparent liability for

indecent broadcasts in 2004-an all-time record high. 3 In the process,
the FCC clearly demonstrated its willingness to flex its regulatory
muscles over offensive content. Although it failed to hand down a

single notice of apparent liability in 2005-a non-election year,
perhaps not so coincidentally"4-the FCC was back at it again in 2006
with a vengeance, rendering seven such indecency rulings for an
(last
available at http://hraunfoss.fcc.gov/edocs-public/attachmatch/FCC-04-209Al.pdf
visited Apr. 30, 2007).
38. Id. at 6.
39. FCC, In re Complaints Against Various Television Licensees Concerning Their
February 1, 2004, Broadcast of the Super Bowl XXXVIII Halftime Show, Forfeiture
Order, FCC 06-19, File No. EB-04-IH-0011 (Mar. 15, 2006), availableat
http://hraunfoss.fcc.gov/edocs-public/attachmatch/FCC-06-19Al.pdf (last visited Apr. 30,
2007).
40. FCC, In re Complaints Against Various Television Licensees Concerning Their
February 1, 2004, Broadcast of the Super Bowl XXXVIII Halftime Show, Order on
Reconsideration, FCC 06-68, File No. EB-04-IH-0011 (May 31, 2006), available at
http://hraunfoss.fcc.gov/edocs-public/attachmatch/FCC-06-68Al.pdf (last visited Apr. 30,
2007).
41. FCC, In re Complaints Against Various Licensees Regarding Their Broadcast of
the Fox Television Network Program "Married By America" on April 7, 2003, Notice of
Apparent Liability for Forfeiture, FCC 04-242, File No. EB-03-IH-0162 (Oct. 12, 2004), at
4, available at http://hraunfoss.fcc.gov/edocs-public/attachmatch/FCC-04-242Al.pdf (last
visited Apr. 30, 2007).
42. Id. at 1.
43. See FCC, Indecency Complaints and NALs: 1993-2006, available at
http://www.fcc.gov/eb/oip/ComplStatChart.pdf (last visited Apr. 30, 2007).
44. Cf Frederick Lane, Take Decency Off FCC's Hands, MULTICHANNEL NEWS,
Oct. 23, 2006, at 21 (writing, from his perspective as the author of the recent book, The
Decency Wars: The Campaign to Cleanse American Culture, that "[a] good argument can
also be made that FCC indecency decisions are driven by politics: from 2003 to 2004 (a
tough re-election year), FCC indecency fines leapt from $440,000 to $7.7 million.").
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aggregate proposed amount of $3,962,500." Also in 2006, Congress
showed its resolve to help the FCC crackdown on offensive content,
as it increased tenfold the maximum fine for a broadcast indecency
violation from $32,500 to a whopping $325,000.46 Furthermore, the
year 2006 saw a new record set for a monetary forfeiture for indecent
content, when the FCC proposed the aggregate sum of $3,607,500 for
stations that carried an episode of the CBS program "Without a
Trace" that, as the FCC wrote:
[C]onsists of a series of shots of a number of teenagers engaged in
various sexual activities, including sex between couples and among
members of a group. Although the scene contains no nudity, it
does depict male and female teenagers in various stages of undress.
The scene also includes at least three shots depicting intercourse,
two between couples and one "group sex" shot.
It is unmistakable, then, that current calls for efforts to expand
the FCC's regulatory authority over broadcast content, be it
racist/sexist speech or images of violence, fit well within the recent
trend of a ratcheted-up approach by the government to patrol and
control the airwaves. Viewed in this light, the efforts in 2007 by
Congress and the FCC to regulate violence and to target racist/sexist
expression are really just attempts to catch and ride the rising wave of
increased censorship. The timing could not be better, then, for such
moves, but as the next two parts of this article contend, these efforts
are misguided and seriously flawed for a host of legal, social, and
economic reasons.

45. See FCC, Indecency Complaints and NALs: 1993-2006, available at
http://www.fcc.gov/eb/oip/ComplStatChart.pdf (last visited Apr. 30, 2007).
46. 47 U.S.C. § 503 (b)(2)(C)(ii) (2007) (providing, in relevant part, that a broadcast
station licensee or permittee that, in the FCC's determination, has broadcast obscene,
indecent, or profane language shall be subject to a forfeiture penalty that "shall not exceed
$325,000 for each violation or each day of a continuing violation, except that the amount
assessed for any continuing violation shall not exceed a total of $ 3,000,000 for any single
act or failure to act"); see Peter Baker, Bush Signs Legislation On Broadcast Decency,
WASH. POST, June 16, 2006, at A6 (describing how, in June 2006, President George W.
Bush signed legislation that "increases the maximum penalty for broadcasting indecent
material on radio or television between 6 a.m. and 10 p.m. from $32,500 to $325,000. The
new law does not change the standards of indecency, which is defined as 'patently
offensive' sexual or excretory content.").
47. FCC, In re Complaints Against Various Television Licensees Concerning Their
December 31, 2004 Broadcast of the Program "Without A Trace," Notice of Apparent
Liability for Forfeiture, FCC 06-18, File No. EB-05-IH-0035 (Mar. 15, 2006), at 4, available
at http://hraunfoss.fcc.gov/edocs-public/attachmatch/FCC-06-18AI.pdf (last visited Apr.
30, 2007).
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II. Expanding Indecency To Include Racist and Sexist
Expression
This part of the article, in Section A, contends that any effort by
the FCC or Congress to expand the definition of indecency to include
racist and sexist expression would be met with fatal legal problems
under both the void-for-vagueness doctrine and other legal principles
that would render it unconstitutional. Section B then suggests that
the better solution to the problem of racist and sexist expression on
the airwaves is exactly what transpired in the Don Imus situationprotests that counter Imus' language and that, eventually, lead to
corporate censorship.
A. Vagueness and First Amendment Concerns

A major problem with the FCC's current definition of indecency
is, as Keith Brown and Adam Candeub note in a recent law journal
article, its "inherent vagueness."4 Media attorney Robert CornRevere, the chief counsel to former FCC Chair James H. Quello,
concurs with this sentiment in a 2006 law journal article, writing that
the "indecency standard is vulnerable to a constitutional challenge for
various reasons, including the standard's inherent vagueness and
overbreadth."4 9 Even Reed Hundt, the former chair of the FCC from
1993 through 1997, recently described the FCC's indecency
regulations as "so vague and meaningless" 0 and "ill-defined."5
More significantly, in June 2007 a two-judge majority of the U.S.
Court of Appeals for the Second Circuit observed in dicta in Fox
Television Stations, Inc. v. FCC that it was "skeptical" of whether the

FCC's current indecency test can "provide the requisite clarity to
withstand constitutional scrutiny." The court was "hard pressed to
imagine a regime that is more vague than one that relies entirely on
consideration3 of the otherwise unspecified 'context' of a broadcast
indecency.,1

48. Keith Brown & Adam Candeub, The Law and Economics of Wardrobe
Malfunction, 2005 BYU L. REV. 1463, 1465 (2005).
49. Robert Corn-Revere, Can BroadcastIndecency Regulations Be Extended to Cable
Television and Satellite Radio?, 30 S. ILL. U. L.J. 243, 259 (2006).
50. Reed Hundt, Regulating Indecency: The Federal Communication Commission's
Threatto the FirstAmendment, 2005 DUKE L. & TECH. REV. 13, 16 (2005).
51. Id.
52. 489 F.3d 444, 464 (2d Cir. 2007).
53. Id.
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Laws that are vague, of course, can be declared unconstitutional
under the void-for-vagueness doctrine:
As the United States
Supreme Court wrote more than thirty-five years ago, "[i]t is a basic
principle of due process that an enactment is void for vagueness if its
prohibitions are not clearly defined."55 In particular, the Court wrote
that "we insist that laws give the person of ordinary intelligence a
reasonable opportunity to know what is prohibited, so that he may act
accordingly. 5 6 The problems with vague laws are, as Professor
Donald E. Lively and his colleagues observe, that they "risk giving
officials extraordinary discretion to abridge speech based on their
disagreement with its message,"57 and that they may have a chilling
effect on speech, as people faced with a vague law "may refrain from
engaging in protected expression for fear of being drawn into the
law's wide net."5 8 As a federal appellate court observed in 2005, the
void-for-vagueness doctrine "incorporates two basic concerns: 1)
concerns about fair notice, and about the related danger of chilling
expression, and 2) concerns about excessive discretion being invested
in administering and enforcing officials."59
If the FCC's current definition of indecency is fraught with
vagueness problems, 6° then any effort to add to it a new classification
for racist or sexist expression will, in the author's opinion, only
further compound and exacerbate the vagueness difficulties. It would
be nearly impossible to define not only what words are racist and
sexist but, in addition, to identify the specific contexts, circumstances,
and situations in which those same words permissibly could be used
without provoking the wrath of the FCC.6" Surely, for instance, a

54. See generally Doctor John's, Inc. v. City of Roy, 465 F.3d 1150, 1157-60 (10th Cir.
2006) (discussing the void-for-vagueness doctrine).
55. Grayned v. City of Rockford, 408 U.S. 104, 108 (1972).
56. Id.
57. DONALD E. LIVELY ET AL., FIRST AMENDMENT LAW: CASES, COMPARATIVE
PERSPECTIVES, AND DIALOGUES 407 (Anderson Publishing Co., 2003).

58. Id.
59. Ridley v. Mass. Bay Transp. Auth., 390 F.3d 65, 93 (1st Cir. 2004).
60. See supra notes 48 - 53 and accompanying text.
61. This is true because, as the FCC puts it on its own Website, "context is key" when
making indecency determinations, and, specifically, "the FCC must know the context
when analyzing whether specific, isolated words or images are obscene, indecent, or
profane." FCC Consumer Facts: Obscene, Indecent and Profane Broadcasts, available at
http://www.fcc.gov/cgb/consumerfacts/obscene.html (last visited May 1, 2007).
This raises all sorts of knotty questions. Would, for instance, the race and ethnicity of the
speaker make any difference in determining whether a word has a racist meaning? Would
the spelling of the word make a difference? These certainly are not idle questions today.
For instance, after the Imus debacle, columnist Daniel Henninger contends that the word
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televised discussion among professors about the origin and uses of the

word "nigger" might merit protection while the use of that same word
by a white disc jockey in reference to Jesse Jackson might not be
protected.
The definitional problems are vast. Consider, for example, the
term suggested by African-American music mogul Russell Simmons
of "extreme curse words" 62-something Simmons called for to be
voluntarily banned from rap songs. It does precious little to mitigate

or alleviate the ambiguity problems by adding the intensifying
modifier "extreme" in front of "curse words"-assuming the
government could even, in the first place, craft a definition of curse
words. In fact, this approach is reminiscent of the scene in the movie

"A Few Good Men" in which Demi Moore's character, Commander
Jo Galloway, after making an objection in court that is overruled,
then "strenuously" objects, prompting Kevin Pollack's character,

Lieutenant Weinberg, to later remark, "I strenuously object? Is that
how it works? Objection. Overruled. No, no, no, no, I strenuously
"hos" is now "something only black hip-hop singers get to say about black women."
Daniel Henninger, Wonder Land: After Imus: End the Execution, WALL ST. J., May 3,
2007, at A16. Similarly, there is an argument that when black rappers use the word
"nigger" and, in the process, drop the "er" ending and replace it with an "a" to transform
the word to "nigga," that actually is an endearment rather than an insult. See Avis
Thomas-Lester, Movement Ignites Passions in Churches, Campuses and Beyond, WASH.
POST, May 2, 2007, at B6 (describing how many African Americans born after the civil
rights era "have adopted the word [nigger] as an endearment," and noting how the
difference in the spelling of the word and who uses it changes its meaning). As Mark
Anthony Neal, a professor of black popular culture at Duke University, recently told a
reporter for the Washington Post, African American artists use the word "to capture the
complexity of black life" and that "[i]f you look at how black artists have used that word,
historically, they have used it in creative ways, the same way black cooks have made
chitterlings into a delicacy"). Indeed, "African American artists, scholars, activists,
comedians and thinkers have all argued in favor of the n-word's respectability .. " Erin
Aubry Kaplan, Six Letters that Provoke, L.A. TIMES, Apr. 1, 2007, at R9. An entire book
has been written on the subject. See JABARI ASIM, THE N WORD: WHO CAN SAY IT,
WHO SHOULDN'T, AND WHY (Houghton Mifflin 2007).

In this context, then, one can only imagine the immense difficulty the FCC commissioners
would have in trying to sort out whether the particular use of the word "nigger" was or
was not racist. It would be a hopeless situation.
62. Amy Diluna & Joe Dziemianowicz, The Heave-Ho, DAILY NEWS (N.Y.), Apr.
26, 2007, at 54; see Teresa Wiltz and Darragh Johnson, The Imus Test: Rap Lyrics Undergo
Examination, WASH. POST, Apr. 25, 2007, at C1 (writing that Simmons "called for the
voluntary banning of 'bitch,' 'ho' and the N-word from the lexicon as 'extreme curse
words.' He called for a coalition of industry executives to 'recommend guidelines for
lyrical and visual standards."'); see generally Mindy Fetterman. Russell Simmons Can't
Slow Down, USA TODAY, May 14, 2007, at 1B (providing a wide-ranging profile of
Simmons and noting that, after the Imus incident, Simmons called "on record executives
to bleep racist words from rap songs when they're played on the radio-rather than calling
for no expletives at all.").
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object. Oh, well if you strenuously object, let me take a moment to
reconsider."6 3

The U.S. Supreme Court had it correct back in 1971 when it
remarked that it is "often true that one man's vulgarity is another's
lyric." 6' When it comes to regulating expression on the public
airwaves, the use of words like "bitches" and "hos"-words that find

their way with some frequency into songs in certain elements of the
rap and hip-hop genres65-may, indeed, possess a quite literal lyrical
element to them despite their offensiveness. Offensiveness by itself is
not enough to squelch speech in traditional First Amendment

jurisprudence. 66 As the Supreme Court observed in 2004, "[t]he
hallmark of the protection of free speech is to allow 'free trade in
ideas'-even ideas that the overwhelming majority of people might
find distasteful or discomforting., 67 Indeed, the nation's high court
emphasized in striking down a law that banned an incredibly
offensive form of expression-images that appeared to be of minors
engaged in sexually explicit conduct, but that were produced without
using any real children-that it is "well established that speech may

not be prohibited because it concerns subjects offending our
sensibilities."

8

Furthermore, the use of racist expression generally is

protected, unless it occurs in the workplace so as to constitute a
hostile working environment 69 or if itrises to the level of a true threat

63. A FEW GOOD MEN (Castle Rock Entertainment 1992). The revised third draft of
the Aaron Sorkin screenplay for "A Few Good Men" that includes this dialogue is
available at http://www.awesomefilm.com/script/afewgoodmen.txt (last visited May 1,
2007).
64. Cohen v. California, 403 U.S. 15, 25 (1971).
65. See generally JUAN WILLIAMS, ENOUGH: THE PHONY LEADERS, DEAD-END
MOVEMENTS, AND THE CULTURE OF FAILURE THAT ARE UNDERMINING BLACK
AMERICA - AND WHAT WE CAN DO ABOUT IT 125-148 (Crown Publishers 2006)
(discussing the lyrics in rap and hip-hop songs); Zuckerman, supra note 14, at 68 (writing
that Don Imus "was doing no more than spewing the language of sexual and racist
aggression mouthed by African-Americans in rap and hip-hop (and talk radio, movies,
TV, etc.)-and financed by corporations. If you look at the current top 10 rap albums
they relish the 'N' word and insult 'ho's' and 'bitches."').
66. See Texas v. Johnson, 491 U.S. 397, 414 (1989) (writing that "[i]f there is a
bedrock principle underlying the First Amendment, it is that the government may not
prohibit the expression of an idea simply because society finds the idea itself offensive or
disagreeable").
67. Virginia v. Black, 538 U.S. 343, 358 (2003) (quoting Abrams v. United States, 250
U.S. 616, 630 (1919) (Holmes, J., dissenting)).
68. Ashcroft v. Free Speech Coalition, 535 U.S. 234, 245 (2002).
69. See generally Meritor Savings Bank v. Vinson, 477 U.S. 57 (1986) (upholding a
hostile working environment claim).
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of violence or fighting words, ° such as burning a cross with the
specific intent to intimidate.7"
The FCC also would not be wise to try to incorporate the generic
term "hate speech" into its definition of indecency. Although hate
speech, as First Amendment scholar Rodney Smolla observes, may be
thought of broadly "as a verbal attack based upon race, ethnicity,
religion, or sexual orientation,""' Smolla adds that modern First
Amendment jurisprudence permits the "regulation of hate speech in
only a small number of closely confined circumstances. 7 3 As Smolla
writes:
The only prohibitions likely to be upheld are narrowly drawn
restrictions on fighting words that present a clear and present
danger of violence, or that punish physical injury to persons or
property, or illegal discriminatory conduct, or that involve purely
"private" speech in a context completely removed from discussion
of issues of general or public concern.
By way of context, regulations targeting hate speech have been
struck down at public universities, with courts noting that a university
cannot "establish an anti-discrimination policy which had the effect of
prohibiting certain speech because it disagreed with ideas or messages
sought to be conveyed, 75 and that "regulations that prohibit speech
on the basis of listener reaction alone are unconstitutional both in the
public high school and university settings. 7 6 Overbreadth 7 is a major
problem with such regulations, as they sweep up and ban a substantial
amount of protected expression. 7' Finally, any FCC regulation
targeting negative words, images or portrayals based on race or sexas compared to allowing positive words, images and portrayals based
on those same characteristics-would constitute viewpoint-based

70. See generally KENT R. MIDDLETON & WILLIAM E. LEE, THE LAW OF PUBLIC
COMMUNICATION: 2007 UPDATE 46-51 (Prentice Hall 2007) (discussing the true threats
and fighting words doctrines in First Amendment jurisprudence).
71. Black, 538 U.S. at 359-67.
72. RODNEY A. SMOLLA, FREE SPEECH IN AN OPEN SOCIETY 326 (Alfred A. Knopf,
Inc. 1992).

73. Id. at 167.
74. Id.
75. Doe v. Univ. of Mich., 721 F. Supp. 852, 863 (E.D. Mich. 1989).
76. Bair v. Shippensburg Univ., 280 F. Supp. 2d 357, 369 (M.D. Pa. 2003).
77. An overbroad law is one that "abridges the freedom to engage in a substantial
amount of lawful speech." Ashcroft v. Free Speech Coalition, 535 U.S. 234, 256 (2002).
78. See Bair, 28 F. Supp. at 367-72 (discussing the overbreadth problems with the
speech code at Shippensburg University).
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discrimination. 79 Indeed, viewpoint-based discrimination on speech is
considered particularly "obnoxious" by the Supreme Court, even
beyond simple content-based discrimination. 8

While the U.S. Supreme Court has noted that the "protection
afforded to offensive messages does not always embrace offensive

speech that is so intrusive that the unwilling audience cannot avoid

it,"8' offensive speech on the radio, both in songs and on shows like
that of Don Imus, can easily be avoided simply by changing the
channel.
The fleeting bombardment of hearing an offensive
statement on the airwaves should not, at least in this day and age

when we constantly multi-task and move instantaneously between
messages on cell phones, iPods, Blackberrys, and computers, so
paralyze a listener that he or she cannot push a button on the radio,
either to change the channel or to switch it off completely. And there
are plenty of channels with all varieties of musical formats and news
stations to which one can turn to avoid such offensive speech, be it
racist or sexist. If one does not want to hear Rush Limbaugh's song
"Barack, the Magic Negro," 82 he or she can change the radio station
with a simple push of a button.

79. See Giebel v. Sylvester, 244 F.3d 1182, 1188 (9th Cir. 2001) (writing that
viewpoint-based censorship occurs "when the government prohibits 'speech by particular
speakers,' thereby suppressing a particular view about a subject.") (quoting Perry Educ.
Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37, 59 (1983) (Brennan, J., dissenting)).
80. Hill v. Colorado, 530 U.S. 703, 723 (2000) (writing that "[r]egulation of the
subject matter of messages, though not as obnoxious as viewpoint-based regulation, is also
an objectionable form of content-based regulation") (emphasis added); see Turner Broad.
Sys. v. FCC, 512 U.S. 622, 643 (1994) (writing that "[a]s a general rule, laws that by their
terms distinguish favored speech from disfavored speech on the basis of the ideas or views
expressed are content-based"); see generally Clay Calvert, Free Speech and ContentNeutrality: Inconsistent Applications of an Increasingly Malleable Doctrine, 29
MCGEORGE L. REV. 69 (1997) (discussing the sometimes blurry differences between the
categories of content-neutral, content-based, and viewpoint-based laws in First
Amendment jurisprudence).
81. Hill, 530 U.S. at 716.
82. See Richard Roeper, Hey Rush, Here's a Little Back at Ya; Maybe the Guy Who
Mocks Liberals Needs His Own Song, CHI. SUN-TIMES, May 3, 2007, at 11 (discussing the
song, which is written and sung by Paul Shanklin to the tune of "Puff, the Magic Dragon"
on Limbaugh's popular, nationally syndicated radio program, and providing the lyrics to
it-lyrics that do not contain racist and sexist words like nigger, bitches and hos). The
parody song stems from a column that appeared in the Los Angeles Times written by
David Ehrenstein that called Illinois Senator and presidential candidate Barack Obama
"the magic negro" and defined this term to mean "a figure of postmodern folk culture,
coined by snarky 20th century sociologists, to explain a cultural figure who emerged in the
wake of Brown vs. Board of Education." David Ehrenstein, 'Magic Negro' Returns, L.A.
TIMES, Mar. 19, 2007, at A13.
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In summary, rather than enmesh and tangle up the FCC and/or
Congress, in the futile task of trying to craft by committee a clear
definition of racist and sexist expression that would survive both the
void-for-vagueness doctrine and general First Amendment principles
against stifling language simply because it is offensive, the better
solution is to let social and economic pressures play out to squelch the
offending expression-precisely as they did with Don Imus. The next
section describes this process and solution.
B.

The Proper Solution: Counter Speech and Corporate Censorship

Don Imus was not the first radio show host to lose his job
because of racist speech targeting African Americans. As the author
of this article and a colleague wrote some eight years ago:
In February 1999, WARW-FM fired Washington, D.C.-based shock
jock Doug Tracht for making a distasteful comment on his
morning-drive radio program. After playing a sound clip by black
hip-hop artist Lauryn Hill, Tracht remarked, "No wonder people
drag them behind trucks." Tracht was referring to the gruesome
murder of James Byrd, Jr., an African-American in Jasper, Texas
who died after his white attackers dragged him behind a pickup
truck. That single remark, uttered in mere seconds, transformed
Tracht's show from a popular and entertaining
morning program to
83
a springboard for racial disquietude.
Like Imus, Tracht was fired after protests in the AfricanAmerican community. 84 What this end result demonstrates is the
power of counter speech. 5 As former U.S. Supreme Court Justice
Louis Brandeis once proclaimed, "[i]f there be time to expose
through discussion the falsehood and fallacies, to avert the evil by the
processes of education, the remedy to be applied is more speech, not
enforced silence. 86 In the case of Don Imus, his "falsehood and
fallacies" about the women on the Rutgers' basketball team were
countered by "more speech" from many in the African-American
community, as well as other people and commentators in the

83. Clay Calvert & Robert D. Richards, New Millennium, Same Old Speech:
Technology Changes, But the First Amendment Issues Don't, 79 B.U.L. REV. 959, 966-67
(1999).
84. Id. at 967.
85. See generally Robert D. Richards & Clay Calvert, Counterspeech 2000. A New
Look at the Old Remedy for "Bad" Speech, 2000 BYU L. REV. 553 (2000) (describing the
use of counter speech to address speech that people find offensive or otherwise
inappropriate).
86. Whitney v. California, 274 U.S. 357, 377 (1927) (Brandeis, J., concurring).
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mainstream news media. In essence, their responses to Imus reflected
"the processes of education" to which Justice Brandeis referred."
This education, as it were, in the form of counter speech, had a
direct impact on the advertisers who made financially viable and
profitable the show of Don Imus. After initially suspending Imus for
two weeks, CBS Radio ultimately cancelled his show, due largely to
what the Wall Street Journal described as "an exodus of big
advertisers. '
In particular, as Kevin Nance of the Chicago SunTimes wrote:
Despite all the squawking about the assault on the First
Amendment rights of white males, Al Sharpton didn't get Don
Imus fired. Neither did Jesse Jackson, Bruce Gordon or any of the
other politically correct boogeymen that our friends at Fox News
keep telling us are plotting to fit us all with muzzles. The real
culprits
were
Procter
& Gamble,
General
Motors,
GlaxoSmithKline, Staples and other Fortune 500 companies who
had pulled their advertising from Imus' 8show
and in some cases
9
were threatening to broaden their boycott.
Nance observed that it is a simple matter of capitalist economics
that squelches offensive expression, not government censorship.
"Money may not be the new morality, but it's becoming the next best
thing: a choke-chain for celebrity blowhards who shoot their mouths
off," he wrote.' Ron Harris of the St. Louis Post-Dispatch correctly
adds that Imus simply failed to "recognize that huge amounts of cars,
cell phones, telephone services, drugs and a plethora of consumer
products are purchased by women and minorities annually-part of
the reason his advertisers bolted." 91 And the trade publication
Advertising Age observed that Imus may well be "remembered as the
most notable demonstration of audience and advertiser pressure
bringing down a broadcaster who had offended.... " 92
None of this, however, should come as a surprise. What might be
called corporate censorship-in contrast to government censorship,
such as that which would occur if the FCC were to get involved-is
very powerful today.
As Professor Lawrence Soley contends,
"businesses and corporations now pose a greater threat to free speech
87.
88.

Id.
See Barnes et al., supra note 8, at Al.

89.

Kevin Nance, Imus vs. Free Enterprise,CHI. SUN-TIMES, Apr. 17, 2007, at 37.

90.

Id.

91.

Ron Harris, Business - Not Politics - is Linked to lmus' Demise, ST. LOUIS POSTDISPATCH, Apr. 15, 2007, at Bi.
92. Andrew Hampp, lmus Mess Makes Arbiters of Advertisers, ADVERTISING AGE,
Apr. 16, 2007, at 43.
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than does government." 93 Just as the news media "can bury a story to
appease advertisers, 94 so too can advertisers kill an entire program
like "Imus in the Morning" by withholding their advertising dollars.
Whether or not such a system of media self-censorship, driven by
the fiscal power of advertisers, is good or bad or right or wrong is not
the point here; the pros and cons of this power are subjects covered
quite thoroughly by many cultural and critical communications
scholars. 95 What matters here, however, is that it is an inescapable
and undeniable reality of our times.
As J. Max Robins of
Broadcasting& Cable magazine wrote about the real reason Imus was
fired by both CBS and MSNBC, "plain and simple, these were
decisions made with the bottom line first and foremost in mind. It's
no coincidence that within 24 hours of a bunch of major advertisers'
pulling out, Imus got pink-slipped twice."96
Ultimately, then, there simply is no reason for Congress and the
FCC to attempt to expand the definition of indecency to sweep up
racially and sexually offensive language like that used by Don Imus.
As Section A made clear, any attempt to broaden the definition to
include this type of language would run afoul of both the void-forvagueness doctrine and other well-established principles of First
Amendment jurisprudence.97 The power of counter speech and
protest, when coupled with the economic realities of the 21st century
capitalistic media structure in the United States, provide sufficient
redress for those offended by future Imuses. Indeed, as noted earlier,
a pair of radio hosts who engaged in offensive stereotypes of Asian
Americans had their own show cancelled shortly after the Imus
incident.98 Just as responsible listeners and viewers don't need the
FCC's help when they are offended by content-they can simply
switch stations and change channels without having to run, like a
scared and frightened child to its parent, to the government for
help-advertisers can control content without necessitating

93. LAWRENCE SOLEY, CENSORSHIP INC.: THE CORPORATE THREAT TO FREE
SPEECH IN THE UNITED STATES 9 (Monthly Review Press 2002).
94. Id. at 196.
95. See, e.g., RONALD V. BETYIG & JEANNE LYNN HALL, BIG MEDIA, BIG MONEY
95-101 (Rowan & Littlefield, Inc. 2003) (providing an excellent discussion of some of the
more negative aspects of such power of advertisers when it comes to killing off and stifling
news stories that either harm or are critical of their economic interests).
96. J. Max Robins, It's Just Business, BROAD. & CABLE, Apr. 16, 2007, at 4.
97. See supra notes 48 - 82 and accompanying text.
98. See supra notes 11 - 13 and accompanying text (describing the dispute involving
Jeff Vandergrift and Dan Lay, co-hosts of the now-cancelled "The Dog House with JV
and Elvis" radio program in New York City).
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government intervention. Let the twin forces of counter speech and
marketplace economics dictate the outcome of these situations, not
the federal government.
III. The FCC and Television Violence: A Dangerous
Combination
Since the tragic school shooting at Columbine High School near
Littleton, Colo., in April 1999, much of American society has played a
media blame game in which culpability for horrific acts of real-life
violence is shifted from the individual actors and foisted off on to
media products like CDs, movies, and video games that depict or
describe violence.' One medium of expression-the video gamehas come under substantial legal attack from states and municipalities
across the country for portraying violent images.'0 Yet in each and
every instance that measures have been enacted to restrict minors'
access to violent video games, those laws have been enjoined on free
speech grounds by federal courts, including statutes adopted in
Indianapolis, Ind.;' O' St. Louis County, Mo.; 2 and the states of
California,"
Illinois,"°
Louisiana, 5 Michigan,"
Minnesota,"
Oklahoma," and Washington."
99. See generally Clay Calvert, Media Bashing At The Turn Of The Century: The
Threat To Free Speech After Columbine High And Jenny Jones, 2000 L. REV. M.S.U.D.C.L. 151 (2000) (describing how a number of different media products were blamed for
the killings at Columbine High School).
100. See generally Clay Calvert & Robert D. Richards, PrecedentBe Damned - It's All
About Good Politics and Sensational Soundbites: The Video Game Censorship Saga of
2005, 6 TEx. REV. SPORTS & ENT. L. 80 (2005) (describing the efforts in 2005 of Illinois,
Michigan and California to limit minors' access to video games depicting violence).
101. Am. Amusement Machine Ass'n v. Kendrick, 244 F.3d 572, 580 (7th Cir. 2001),
cert. denied, 534 U.S. 994 (2001).
102. Interactive Digital Software Ass'n v. St. Louis County, 329 F.3d 954 (8th Cir.

2003).
103. Video Software Dealers Ass'n v. Schwarzenegger, 401 F. Supp. 2d 1034 (N.D.
Cal. 2005). In August 2007, U.S. District Court Judge Ronald M. Whyte converted his
2005 preliminary injunction stopping enforcement of California's violent video game
statute into a permanent injunction. Video Software Dealers Ass'n v. Schwarzenegger,
2007 U.S. Dist. LEXIS 57472 (N.D. Cal. 2007). Governor Arnold Schwarzenegger
announced in September 2007 that he would appeal Judge Whyte's decision. See Steve
Geissinger, Arnold Files Appeal Over Video Games, L.A. Daily News, Sept. 6, 2007, at N6.
104. Entm't Software Ass'n v. Blagojevich, 404 F. Supp. 2d 1051 (N.D. Ill. 2005), affd,
469 F.3d 641 (7th Cir. 2006).
105. Entm't Software Ass'n v. Foti, 451 F. Supp. 2d 823 (M.D. La. 2006).
106. Entm't Software Ass'n v. Granholm, 426 F. Supp. 2d 646 (E.D. Mich. 2006).
107. Entm't Software Ass'n v. Hatch, 443 F. Supp. 2d 1065, 1073 (D. Minn. 2006).
108. Entm't Merchants Ass'n v. Henry, 2006 U.S. Dist. LEXIS 74186, at *10 (W.D.
Okla. 2006). In September 2007, U.S. District Court Judge Robin J. Cauthron converted a
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This enormous edifice of precedent in opposition to laws that
attempt to restrict minor's access to receive violent images in video
games is especially relevant and instructive when it comes to the
FCC's proposal in April 2007 to regulate violent content on
broadcast, cable, and satellite television. In particular, the judicial
precedent stacked against violent video game laws exposes the very
same problems that the FCC surely will experience if it regulates
violent television programming. In other words, the trials and
tribulations suffered in regulating violence in the medium of video
games provide a great lesson about the future difficulties and
dilemmas in regulating violence on the medium of television. These
problems are:
1. Definitional: Drafting a clear and coherent definition of the
specific type of violence that the FCC may regulate-a definition that
could be applied fairly, predictably, and consistently by the
government agency, and one that provides unambiguous notice to
broadcasters-is an almost impossible task. This point is discussed
later in greater detail.
2. Foundational:The social science evidence offered by states
and municipalities to support laws against violence in video games has
been found insufficient to justify content-based regulations because
causation-as opposed to mere correlation"°-of alleged harms from
viewing violence cannot be demonstrated.111 Specifically, the U.S.
Supreme Court has held that the government "must demonstrate that
the recited harms are real, not merely conjectural, and that the
regulation will in fact alleviate these harms in a direct and material
way,''12 and the lower courts that have considered laws targeting

2006 preliminary injunction stopping enforcement of Oklahoma's violent video game
statute into a permanent injunction. Entm't Merchants Ass'n v. Henry, 2007 U.S. Dist.
LEXIS 69139 (W.D. Okla. 2007).
109. Video Software Dealers Ass'n v. Maleng, 325 F. Supp. 2d 1180, 1191 (W.D. Wash.

2004).
110. See generally LAWRENCE R. FREY ET AL., INVESTIGATING COMMUNICATION:
AN INTRODUCTION TO RESEARCH METHODS 365-67 (Ally & Bacon 1999) (discussing the
differences between the concepts of causation and correlation).
111. See generally Clay Calvert & Robert D. Richards, Free Speech & The
Entertainment Software Association: An Inside Look At The Censorship Assault On The

Video Game Industry, 32 J. LEGIs. 22, 47 (2005) (writing that "to place restrictions on
violent video games, the government will need to prove that the games cause harm to the
minors who play them, thus providing them with a compelling interest to protect those
youngsters. So far, such evidence remains elusive. Social science research on the topic has
never shown a causal link between playing violence on a screen and behaving violently in
society.").
112. Turner Broad. Sys. v. FCC, 512 U.S. 622, 664 (1994) (emphasis added).
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violent video games have applied this same standard to the social
science evidence proffered by the states and have consistently
rejected that evidence." 3 For instance, U.S. District Court Judge
James M. Rosenbaum, when evaluating the social science evidence
and issuing a permanent injunction prohibiting the enforcement of
Minnesota's video game law, wrote that:
It is impossible to determine from the data presented [by
Minnesota] whether violent video games cause violence, or whether
violent individuals are attracted to violent video games. In short,
the State is simply unable to "demonstrate that the recited harms
are real, not merely conjectural, and that the regulation
will in fact
' 4
alleviate those harms in a direct and material way." "
The FCC undoubtedly will face similar problems if any
regulation on television violence is challenged in court. What's more,
even if direct causation of harm from viewing television violence
could be proven, it must be remembered that the regulation of such
violence on TV, per the Supreme Court's admonition above, must "in
fact alleviate these harms in a direct and material way."'" 5 The
alleviation of any harms through the regulation of one single medium
like television is highly unlikely, given the multiple available media
avenues other than television from which children can see and view
violent images today, such as in movie theaters, at home on DVDs
and via computers on the Internet and World Wide Web. For
instance, U.S. District Court Judge Robert S. Lasnik, in striking down
Washington state's violent video game statute, noted that the law was
under-inclusive because it "is too narrow in that it will have no effect
on the many other channels
6 through which violent representations
are presented to children.""1
3. Operational:In their operation, the statutes that have targeted
violence in video games have failed to pass the strict scrutiny standard
of judicial review that applies to such content-based statutes." 7 Under
113. Video Software Dealers Ass'n v. Schwarzenegger, 401 F. Supp. 2d 1034, 1046
(N.D. Cal. 2005).
114. Entm't Software Ass'n v. Hatch, 443 F. Supp. 2d 1065, 1070 (D. Minn. 2006)
(quoting Interactive Digital Software Ass'n v. St. Louis County, 329 F.3d 954, 958 (8th Cir.
2003)).
115. Turner Broad. Sys. v. FCC, 512 U.S. 622, 664 (1994).
116. Maleng, 325 F. Supp. 2d at 1189; see Hatch, 443 F. Supp. 2d at 1070 (writing, in
striking down Minnesota's violent video game law that "[t]here is no showing that
restricting video games alone would alleviate the State's concern about Minnesota's
children.").
117. See Interactive Digital Software Ass'n v. St. Louis County, 329 F.3d 954, 960 (8th
Cir. 2003) (holding that a St. Louis County, Missouri, regulation targeting minors' access
to video games featuring "graphically violent" content "cannot survive strict constitutional
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this standard, as Judge Richard Posner wrote in declaring
unconstitutional Indianapolis' violent video game statute, "[t]he
grounds must be compelling and not merely plausible."'' 8
Government entities targeting violence in video games have failed to
demonstrate the existence of the requisite compelling interest, due in
large part to the lack of sufficient social science support described
above." 9 What's more, regulations targeting minors' access to violent
video games inevitably fail the "narrowly tailored" prong of the strict
scrutiny test because plausible, less restrictive alternatives to
government censorship exist in the form voluntary ratings developed
by the Entertainment Software Ratings Board, as well as "the
availability of parental controls that allow each household to
determine which games their children can play."' 20 As United States
District Court Judge George Caram Steeh wrote in striking down
Michigan's video game law, "there are reasonable alternatives using
the existing ESRB system, such as undertaking an advertising
campaign to inform parents of the rating system and what to watch
out for when purchasing games for their children, much like the
theater industry did when ratings were first introduced.' ' 21 When it
comes to the regulation of violence on television, there clearly are
reasonable alternatives to government censorship, most notably the
use of the V-Chip technology by parents, improved voluntary ratings
and simply turning off programs that parents find objectionable. As
the editors of the Washington Post opined in an editorial against the
FCC's proposal to regulate television violence:
Tools that can give parents the power to block unwanted
programming have been underused. There needs to be more
information on how to use the V-chip and on the boxes that block
certain cable programming. TV should learn from the makers of
scrutiny"); Hatch, 443 F. Supp. 2d at 1068 (describing how a Minnesota statute that
"attempts to regulate video games based on content" is "presumptively invalid and subject
to strict scrutiny," and writing that this standard of scrutiny requires the government to
prove that the statute in question is "narrowly tailored to achieve a compelling state
interest."); Entm't Software Ass'n v. Granholm, 426 F. Supp. 2d 646, 651-55 (E.D. Mich.
2006) (applying the strict scrutiny standard of review to a Michigan law targeting minor's
access to violent video games and holding the statute unconstitutional under this
standard).
118. Am. Amusement Machine Ass'n v. Kendrick, 244 F.3d 572, 576 (7th Cir. 2001),
cert. denied, 534 U.S. 994 (2001).
119. See Hatch, 443 F. Supp. 2d at 1070 (holding that "[t]he State's concerns are
inchoate. It is impossible to determine from the data presented whether violent video
games cause violence, or whether violent individuals are attracted to violent video
games.").
120. Entm't Software Ass'n v. Foti, 451 F. Supp. 2d 823, 833 (M.D. La. 2006).
121. Granholm, 426 F. Supp. 2d at 654-55.
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video games and overhaul its program ratings. Parents, too, need
to stop making excuses. If figuring out the V-chip truly is that hard,
there's always the much simpler option of hitting the on-off
button.
Similarly, the editors of the Los Angeles Times wrote, in an
editorial about the FCC report, that "[t]he ultimate filter is the on/off
switch, which not only shields children from violent programming but
tells networks and advertisers to offer different fare. If the report's
findings about the effects of TV violence on children are true, then
the biggest wake-up call should be to parents, not regulators."'" Put
more bluntly, self-regulation-parental regulation-is a very
reasonable alternative to government regulation.
Returning to the definitional problems, the threshold
predicament for the FCC, just as it has been for states and
municipalities with video games, is to create a definition of violence
that can survive a void-for-vagueness challenge."' While the United
States Supreme Court created a precise three-part test for obscenity
more than thirty years ago in Miller v. California,25 it has never
offered a similar legal definition for violent expression, which, in stark
contrast to obscenity, receives First Amendment protection.'2 6 Even
the FCC report of April 2007 acknowledges that "[v]iolent speech
and depictions of violence have been
found by the courts to be
27
protected by the First Amendment.'
This pivotal distinction between sexual and violent content has
played a not insignificant role in the cases this decade striking down
laws targeting violent plots and images in video games. For instance,
Judge Richard Posner wrote for the U.S. Court of Appeals for
Seventh Circuit, when striking down Indianapolis' law targeting
violent video games, that "[v]iolence and obscenity are distinct
categories of objectionable depiction.' ' 28 Posner added that images of
violence have a long history in our culture and that "[t]he notion of
29
forbidding not violence itself, but pictures of violence, is a novelty.'
122.
123.

TeleViolence, WASH. POST, May 6, 2007, at B6.
Try the On/Off Switch, L.A. TIMES, Apr. 27, 2007, at A32.

124. See supra notes 54 - 59 and accompanying text (discussing the void-for-vagueness
doctrine).
125.

413 U.S. 15, 24 (1973).

126. See Roth v. United States, 354 U.S. 476, 485 (1957) (holding that "obscenity is not
within the area of constitutionally protected speech or press.").
127. Report, supra note 22, at 11.
128. American Amusement Machine Ass'n v. Kendrick, 244 F.3d 572, 574 (7th Cir.
2001), cert. denied, 534 U.S. 994 (2001).
129. Id. at 575-76.
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The Miller test for obscenity thus is of no use to governmental

entities when attempting to regulate violent images; as the United
States Court of Appeals for the Eighth Circuit wrote in holding
unconstitutional a law targeting violent video games in St. Louis
County, Missouri, "depictions of violence cannot fall within the legal
definition of obscenity for either minors or adults., 130 Parsed more
forcefully, sexual expression and violent expression simply are not the

same thing and efforts to treat them as one-in-the-same type of
content are judicially rebuffed.
The Miller obscenity standard requires the government to prove
that the material in question: 1) appeals to a prurient interest, when
taken as a whole and viewed from the perspective of an average
person applying contemporary community standards; 2) depicts or
describes sexual conduct that is patently offensive as defined by state
law; and 3) lacks serious literary, artistic, political or scientific value. 3 '

The high court has held that a prurient interest is equivalent to "a
shameful or morbid interest in nudity, sex, or excretion."'32 Michigan
borrowed from various parts of the Miller guidelines when it

attempted
to regulate violent video games, but this effort was rejected
13

in court.
States thus have been left to their own draftsmanship when
attempting to define violence for purposes of limiting minors' access

130. Interactive Digital Software Ass'n v. St. Louis County, 329 F.3d 954, 958 (8th Cir.
2003).
131. Miller v. California, 413 U.S. 15, 24 (1973).
132. Roth, 354 U.S. at 488 n.20 (quoting a portion of the A.L.I. Model Penal Code);
see Brockett v. Spokane Arcades, Inc., 472 U.S. 491, 504 (1985) (observing that "we have
held" that "prurience may be constitutionally defined for the purposes of identifying
obscenity as that which appeals to a shameful or morbid interest in sex").
133. In particular, Michigan's statute levied "civil and criminal penalties for a person
to 'knowingly disseminate to a minor an ultra-violent explicit video game that is harmful
to minors."' Entm't Software Ass'n v. Granholm, 426 F. Supp. 2d 646, 648 (E.D. Mich.
2006). In turn, it borrowed heavily from Miller when trying to explicate the meaning of
the phrase "harmful to minors," which it defined as a game that:
(i) Considered as a whole, appeals to the morbid interest in asocial, aggressive behavior of
minors as determined by contemporary local community standard.
(ii) Is patently offensive to contemporary local community standards of adults as to what is
suitable for minors.
(iii) Considered as a whole, lacks serious literary, artistic, political, education, or scientific
value for minors.
Id. at 649. In rejecting the use of this language to regulate violent video games, U.S.
District Court Judge George Caram Steeh wrote that the "standard for sexually explicit
speech cannot be expanded to cover depictions of violence," adding that Michigan's
statute "fails to provide explanations of many of the terms that appear in its definitions,
such as 'morbid."' Id. at 656.
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to video games depicting such content, and they have foundered
badly in their efforts.'34 There is little reason to expect anything
different in the case of the FCC when it comes to violence in
television. Significantly, the FCC failed in its April 2007 report to
propose a specific definition of violence, with the Commission even
acknowledging that "developing a definition would be challenging."' 35
Leaving this task to Congress to sort out, the FCC concluded that
"developing an appropriate definition of excessively violent
programmingwould be possible."' 36 It suggested that:
[S]uch a definition might cover depictions of physical force against
an animate being that, in context, are patently offensive. In
determining whether such depictions are patently offensive, the
Government could consider among other factors the presence of
weapons, whether the violence
is extensive or graphic, and whether
37
the violence is realistic.
Several issues with the FCC's suggestions quickly come to mind.
First, modifying the phrase "violent programming" with the word
"excessively" does little to cure vagueness and overbreadth problems.
It is similar to the call, mentioned earlier in this article, of music
mogul Russell Simmons to voluntarily
eliminate from rap songs the
38
inclusion of "extreme curse words.'
Second, and more importantly, the term "excessively violent
programming" is reminiscent of Michigan's video game statute that
unsuccessfully employed the modifier-laden term "ultra-violent
explicit video game" to describe the violence in games subject to that
state's law. 1 39 Michigan even went so far as to define such an "ultraviolent explicit game" as one that "continually and repetitively
depicts extreme and loathsome violence,"'" with extreme and
loathsome violence, in turn, defined as "real or simulated graphic
depictions of physical injuries or physical violence against parties who
realistically appear to be human beings, including actions causing
death, inflicting cruelty, dismemberment, decapitation, maiming,
disfigurement, or other mutilation of body parts, murder, criminal

134. See, e.g., Entm't Software Ass'n v. Foti, 451 F. Supp. 2d 823, 835-36 (M.D. La.
2006) (describing the vagueness problems with Louisiana's statute targeting violent video
games and noting that similar statutes in other states have suffered the same problems).
135. Report, supra note 22, at 18.
136. Id. at 20 (emphasis added).
137. Id. at 20-21.
138. Supra note 62 and accompanying text (emphasis added).
139. Entm't Software Ass'n v. Granholm, 426 F. Supp. 2d 646, 648 (E.D. Mich. 2006).
140. Id. at 648.
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sexual conduct, or torture."''4' Despite such drilling down, as it were,
in to the definition and meaning of the statute's terms, United States
District Court Judge George Caram Steeh declared Michigan's
statute targeting violence in video games "unconstitutionally
vague."'' 2 Similarly, United States District Court Judge Matthew F.
Kennelly held in 2005 that the phrase "violent video games"-defined
by the Illinois statute as "depictions of or simulations of human-onhuman violence in which the player kills or otherwise causes serious
physical harm to another human. 'Serious physical harm' includes
depictions of death, dismemberment, amputation, decapitation,
maiming, disfigurement, mutilation of body parts, or rape"-was
unconstitutionally vague.143
It should be clear, from these examples, that merely adding a
laundry list of words to describe what particular acts of violence are
proscribed by law does not necessarily resolve vagueness issues.
Modifying the term "violence" with an intensifier like "ultra" or
''excessively" cures nothing.
When it comes to any attempt by Congress and the FCC to
regulate violence on television, the issues would be even more
complex. Should cartoon violence be included within the definition
of violence? As the editors of the Sacramento Bee opined in response
to the FCC's proposal to control televised violence, "When Bugs
Bunny causes Elmer Fudd to blow himself up with a shotgun, does
that constitute 'extreme violence'? How would Congress possibly
define what is acceptable or unacceptable, and do it in a way that
would survive constitutional challenges?"'1"
And what about real-life violence on the news, like that of the
images of death from Iraq and Afghanistan or the shooting at
Virginia Tech? The government must not intrude on the news
judgment of television news producers by attempting to control such
images. The U.S. Supreme Court observed less than a decade ago
that "television broadcasters enjoy the 'widest journalistic freedom'
consistent with their public responsibilities 1 4 5 and that "[plublic and
private broadcasters alike are not only permitted, but indeed

141. Id. at 648-49.
142. Id. at 655.
143. Entm't Software Ass'n v. Blagojevich, 404 F. Supp. 2d 1051, 1077 (N.D. I11.2005),
affd, 469 F.3d 641 (7th Cir. 2006).
144. Violent Images; FCC Censorship Isn't Answer to TV Gore, SACRAMENTO BEE,
May 5, 2007, at B6.
145. Ark. Educ. Television Comm'n v. Forbes, 523 U.S. 666, 674 (1998) (quoting
Columbia Broad. Sys., Inc. v. Democratic Nat'l Comm., 412 U.S. 94, 110 (1973)).
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required, to exercise substantial editorial discretion in the selection
and presentation of their programming.' ' 46 Surely one of those
"public responsibilities" is to convey images of violence when those
images can change and affect government policies and positions.
Indeed, the dissemination of graphic images of heinous violence can
have powerful affects on important issues of public policy, ranging
from U.S. foreign policy abroad in the case of images of war to gun
control here at home in the cases of images of school shootings or
drive-by murders. One can even argue that the more shocking the
image, the more power it has to move and change policy.
Because of the immense definitional, foundational, and
operational problems that the FCC will face in regulating violent
content on television, the better solution for protecting children from
images of violence clearly is a combination of parental, technological,
and self-regulatory solutions. In particular, parents need to make
much better use of both the voluntary TV rating system and the VChip technology that, as Professor Adam Candeub observes, "can
read ratings embedded in programming content and screen out
programs with ratings viewers do not want. Thus, for instance, if a
program identifies itself as having more violence than the amount set
by the viewer, then that program will be blocked.""'4 The television
industry can also try to improve its own rating system. The FCC,
however, rejects this approach in its April 2007 report, contending
that:
[Allthough the V-chip and TV ratings system appear useful in the
abstract, they are not effective at protecting children from violent
content for a number of reasons. In particular, we find that the TV
ratings system has certain weaknesses that prevent parents 148
from
screening out much programming that they find objectionable.
The rejection of the V-Chip as a technological solution by the
FCC in the context of regulating television violence is incredibly
hypocritical of the Commission. Why? Because when it comes to
regulating broadcast indecency, the FCC in 2004 specifically told
broadcasters that technology was the solution! In particular, the FCC
wrote, in its decision involving Bono's use of the word "fucking"
during a Golden Globes Award program, that "technological
advances have made it possible as a general matter to prevent the

146.

Id.

147. Adam Candeub, Children And The First Amendment Symposium: Creating A
More Child-FriendlyBroadcastMedia, 2005 MICH. ST. L. REV. 911, 924-25 (2005).

148.

Report, supra note 22, at 3.
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broadcast of a single offending word or action"4 9 and that "we
encourage networks and broadcastersto undertake such technological
Alas, the. FCC seems to have abandoned this
measures."1 50
encouragement when the content is violence, not obscenity.
Before abandoning the V-Chip as a filtering technology, both the
FCC and Congress would be wise to note that when it come to
protecting children on the Internet from sexual content, courts have
lauded the use of filters as an effective alternative to government
censorship. In March 2007, in the process of issuing a permanent
injunction against enforcement of the Child Online Protection Act
(COPA),"' U.S. District Court Judge Lowell A. Reed, Jr. praised the
effectiveness of computer filters in protecting minors, noting that "I
find that filters generally block about 95% of sexually explicit53
' and adding that "filters are less restrictive than COPA.',
material"152
The V-Chip, of course, also is a filtering technology; the fact that
parents currently under-use it today does not mean that it is
ineffective in screening out violent content. The government simply
needs to encourage better use of the V-Chip. Similarly, Judge Reed
wrote that when it comes to filters on computers, "the government
may promote and support their use by, for example, providing further
Such
education and training programs to parents and caregivers.",
education and training also can be adopted by the government when
it comes to increasing the use of the V-Chip. The V-Chip thus
represents a technological solution, when implemented and used by
parents in conjunction with the voluntary ratings system employed by
broadcasters, that in a much more narrowly tailored remedy, under
the strict scrutiny standard of judicial review to which content-based
laws are subject, 55 to any problems that may exist with the broadcast
of violent images and storylines.
Ultimately, the federal government should learn the lessons
taught by the federal courts to the multiple state and local
municipalities that have tried unsuccessfully to regulate violence in

149. FCC, In re Complaints Against Various Broadcast Licensees Regarding Their
Airing of the "Golden Globe Awards" Program, Memorandum Opinion and Order, supra
note 34, at 6,
150. Id. (emphasis added).
151.

47 U.S.C. § 231 (2007).

152. ACLU v. Gonzales, 478 F. Supp. 2d 775, 795 (E.D. Pa. 2007).
153. Id. at 813.
154. Id. at 814.
155. See supra notes 118-119 and accompanying text (describing the strict scrutiny
standard of judicial review).
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video games. Controlling violent images on television will fare no
better, and the attempts by the federal government to censor it are
little more than a superficial, feel-good Band-Aid placed on a much
more immense and difficult-to-deal-with problem of real-life violence

that will continue to fester.
IV. Conclusion
I fear that graphic, violent programming has become so pervasive
and has been shown to be so harmful, we are left with no choice but
to have the government step in."'
- Sen. Jay Rockefeller

When members of Congress like Sen. Jay Rockefeller, quoted
above, and media critics call for the Federal Communications
Commission to expand its authority over broadcast content like racist
and sexist expression or images of violence, the FCC is, in a very real
way, being asked to step deeply into the culture wars. These wars
include battles over the use of language-some might say political
correctness-and fights over whether the media are-or should be
held-accountable for real-world problems like violence. Powerful
interest groups like the Parents Television Council enter the fray,
fanning the flames for further action."7 Social scientists, in turn, who
study media effects offer up their views to the news media about
alleged harms caused by broadcast content. "8 And some politicians,
perhaps seeking a parent-friendly stance to bolster their own ratings
and poll numbers, spring into action. 59

156. Marilyn Geewax, Violence from TV Repulses Senators, ATLANTA J.-CONST., June
27, 2007, at 1C (quoting the remarks of Sen. Jay Rockefeller (D-W.Va.) during a Senate
Commerce Committee hearing in June 2007) (emphasis added).
157. The Parents Television Council, For instance, lauded the FCC's report on
television violence. See Press Release, Parents Television Council, PTC Applauds FCC's
Report on Violent Television, Apr. 26, 2007, available at
http://www.parentstv.org/PTC/publications/release/2007/0426.asp (last visited May 12,
2007).
158. See, e.g., Kalson, supra note 29, at Al.
159. See, e.g., Press Release, U.S. Senator Jay Rockefeller, Rockefeller Commends
FCC For Substantive Report On TV Violence, Apr. 25, 2007, available at
http://www.senate.gov/-rockefeller/news/2007/prO42507.html (last visited May 14, 2007)
(providing the very favorable comments of Senator Jay Rockefeller (D. - W. Va) in
response to the FCC's report on television violence, and quoting the senator for the
proposition that "[w]ith an eye toward what will pass constitutional muster, the FCC
should be commended for tackling this tough assignment and working together to produce
meaningful and substantive recommendations").
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This article demonstrates that there are many problems with the
FCC attempting to increase the sweep of its authority over broadcast
content that would inevitably render unconstitutional the FCC's
regulation of both racist/sexist expression and images of violence.
The FCC, perhaps, should take a recent hint from another regulatory
agency. In particular, the Federal Trade Commission (FTC) also
issued a report in April 2007 regarding media violence.' 6° The FTC's
report, which concentrated on the marketing of violent media content
to children by the movie, music, and video game industries, does not
call for government censorship, but rather makes recommendations
to these industries. 61 "Given important First Amendment
considerations, the Commission supports private sector initiatives by
industry and individual
companies to implement these suggestions,"
61 2
the FTC report states.
Indeed, the FCC must not lose sight of the same important First
Amendment considerations. Ultimately, if it does disregard these
considerations, the price will be paid by the American taxpayers who
will foot the legal bills for the FCC when any new regulations are
challenged in court. Significantly, it is important to emphasize that,
by the end of April 2007, the Entertainment Software Association the trade association for the video game industry that has fought
many of the battles against laws targeting video game violence - was
owed more than $1.71 million by states and municipalities that tried
to regulate the video game industry. 63 As Gail Markels, senior vice
president and general counsel of the ESA, recently observed:
It's unfortunate that some officials continue to believe that
unconstitutional laws are the answer, when time and time again
courts have thrown out these bills and proven them to be a waste of
taxpayers' dollars. It couldn't be clearer that the real answer is not
regulation, but education of parents to empower them to use the

160. Federal Trade Commission, Marketing Violent Entertainment To Children: A
Fifth Follow-up Review of Industry Practices in the Motion Picture, Music Recording &
ElectronicGame Industries,Apr. 2007, availableat
http://www.ftc.gov/reports/violence/070412MarketingViolentEChildren.pdf
(last visited
May 12, 2007).
161. Id. at VI.
162. Id.
163. Press Release, Entertainment Software Association, Video Game Industry
Awarded Legal Fees for Unconstitutional Louisiana Law, Apr. 16, 2007, available at
http://www.theesa.com/archives/2007/04/video__game-indu-10.php (last visited May 12,
2007).
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video game rating system, parental controls in game consoles, and
other available tools.

64

The same holds true for the medium of television. Education,
improved ratings, and technological controls like the V-Chip provide
the solutions, 165 not government regulation, when it comes to violence.
And, when it comes to offensive language like the kind engaged in by
Don Imus, the marketplace forces of political pressure and
advertising-revenue loss are sufficient to squelch the offending
purveyor and silence the language. If marketplace forces allow Imus
to return to the airwaves, as they well might, then so be it, because if
parents don't like the language they hear on the radio and if they
don't like the images they see on television, they can turn to another
channel or simply turn off the radio and television altogether.
Parental responsibility, not governmental intrusion on expression, is
what must be ramped up in our media-saturated culture. The FCC is
not our nanny and it must not attempt to increase its powers over
broadcast content; it will be bogged down in a culture war that it
simply cannot win.

164. Id. The ESA was seeking more money in September 2007, when it filed a petition
in federal court in California asking for $324,840 in legal fees it claims it incurred during its
Press Release,
successful challenge to California's violent video game statute.
Entertainment Software Association, California Owes Video Game Industry Over
at
5,
2007,
available
Fees,
Sept.
in
Legal
$320,000
http://www.theesa.com/archives/2007/09/california-owes.php (last visited Sept. 23, 2007).
165. For instance, when it comes to technological solutions, the Child Safe Viewing
Act of 2007 calls for the FCC to "initiate a proceeding to consider measures to encourage
or require the use of advanced blocking technologies that are compatible with various
communications devices or platforms" and that "may be appropriate across a wide variety
of distribution platforms, including wired, wireless, and Internet platforms." S. 602, 110th
Cong. (2007).

32

HASTINGS COMMJENT L.J.

[VOL. 30:1

